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Ret W®hether or \ict & private

§ Nef thin¢hi) Stats may pey
- @ tixue o Wrtept loans and

% - % y idg identity es a_privato
H bank, :* et Ne ‘Bave in sind ia unedls
L to make the oX; : . $0 the servising of
i Y. 3 2 Qe gericusly of rsturniag

z dionay, dbut does not want
z if by so doing 1% would

£ private banking status,

Ete may be =oved from ita preseant
s aorpersta limits of another tosn,”

ofa £ of Chapler IX of thé Texan Banking Cods
of 1942 as passed at the Tregular session of the forty-eighth

%f Iegialature ie as follows:

% *I1t shell be unlawfﬁl {for =ny person, COIpo-~
5 ration, firm, partnership, asacciatice or coammon
T law trust: ,

i {1) To ecnduct s bepking or trust business

or to hold out to ths pubhlie thst {t 18 ornduct-~
{eg e banking or trust btusinessi or
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Honoradble Jno, 7, ¥cAdams, page 2

(2} To use tke term Thenk,' *bank :nd trust,!
Taavings bank,’ 'trust' or any similar tarm 1a its
“nukeg, staticnery or advartising, Provided, bow-
evsr, that this artiecle shell rot apply to (1) na-
ticnel benke, () state banksa, (3) other corpora-
ticnsg Lerstofores or herealtsr organized undar the
laws of this Statc or of the Unlted Statss to the
extent thot such corporations are suthorized under
thelir chartar or the laws of this State or of the
United States to conduet such business or to uss
sueh term, and (4) priviate benks whioch were agtu-~
ally and lawfully conduosting s banking busineas
on the effeative date of this Act so long a& ths
owners of such bdank, their suscsssors Or assigns,
shall continuocusly ccnduct a hanking business in
the ¢lty or to»n whare such drivate denk was dome
10lled on the orfective dete of this Act] pro-
vided, howevsr, thst such privatse banks shall in~
clude the word ‘Uninscorporated' in thslr firm or
buaineer nesmes and such word -shell de prominsntly
set out*upon the statichery and in all of the ad-.
vertizing of such private banks., This article
zhall net bar an ipdividual from scting in eny
fiduoiery owpacity, 1f he does not bold cut te
the public that he 1p conduoting eny branoh of -the = -
iruat’buciness. :Any person violating-snyiprovi~
sion of “this artiels ahall, upea coavictlon; be'
rined not less than Five Hundred Dollers (4300},
nor zore than Ons Thousand Dollsrs {($1,000)." -

It will be saen from (4] of (2} of Article 2 adbave
quoted that the private banks exempted from the prohibition
$0 condust a baoking or trust duzlness Or to hold cut to the
public that they are conduoting a banking or trust business,

are privats banks whioh were sgtuslly and lasfully condacling
a bonking businsss on LDOc eéffectlve dote of this act,

*hat we shall gay hers=ftar is therefore upoen the
asgsumption that the peartisulsr private bBank as to whish you
inquire i{s such a privats bank as wss aotually and lawfully

conducting a benking business on the effeotive date of the
present Banking €ode.

The wall recognized functions of the bdanking bual-
ness have long been, (1) the l:sumer 0f netes intended to
eirculate as money; {2) the anceplanne of deposits of zonsy
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to be pald upoa ths oxdexr of tie depoeitor; 3nd (3) $ths dise
counting of commercial paper, In late years of courss the
firaY of thess funstions ha3 not bseon oxsroised 3¢ that the
present eszentizl funetions o tha banking busiassza ar: the
acceplzanas of dopesits spd the discsunting of paper. The
g6r8 lendiang of xecney as ¢ nvrndistingalched from dlscount-
ihg p=per 1s no% of iteelf an ercluszive functicn of banking,

The exaxzption of private danks froa the prosorip-
tion of lew as to bdanking {s not limfted to thaose private
banks that are engaged in eccepting deposits, nor yet to
those private banks that are doing a dsposit and & discount
business. It applies genasrslly to private bznks "shich were
actuslly and lawnfully ecrmduatinz a banking buainess on the
sffectivs dste™ of ths Code.

Now Article 1 of Chapter YII of the Bsnking Code
authorizes Lthe incorporatica of a state bank “with any ome or
sore Or all of ths following powers: Lo

~{a) To receive tize and Gemand deposits at
interest or without intersst; to lend acney with
or wnithout security et interest; and to bdbuy, sell
and disaount bonds, negotiable tnstrnasnts and
othsr-evldenges of 1ndobtedn¢ss.k

*{b) To act &g riscal usﬁnt *‘* ‘;

*{e) To act as truates under sy nortgasn or
bond 1sesus, * * ¥;7

and to perform other functicns separatsly lettered ia para-
graphs as are the preceding poragraphs,

Article 378 of the Revised Civi]l Statutes of 19285
{rspesled by the Bsuxing Code ict) was worded scmenhat dlf-
fersntly. It pernitied an !ncorporatioen "for the purpose of
eatedlishing: fa) a bank of 4=2posit or disccunt, or both of
dezcsit and discount; (b) a Bunking and trust ecapany; or (o)
& savinge bsnk.”

Under the lsw a3z it existed before the sdaptiion of
ths Banking Code it e olear tn-t & bank gould be organized
afthsr a3 a bLun¥ of dsposlt or as u bank of discount or a8z a
Sovings bank or for apy two of such purpcseg. Jhethsy undcor
the Texss Banking Cods m bank msy be organized as a buakx of
dezczit only or & bunk of dirccunt cnly, we need not to decids
Tor ths purpose of snsvering your {nquiries.
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fe are of the opinica the private d-nkx involved in
your ifn~ulry swshether 1% eéxerclsed the powers of accopting de-
pogits or of making purohass of coameércial p=per on dlzcount,
or both, sculd be "comrductiag » banking business* and there—
fore withia the exzmption hsretolore diacussed undsr irtiole
2, Chapter IX of ths Zods.

Your firet question therefore 1a answered to the ef-
feot that the private baak zay pay off its &eposit mocounts
and ceags to do a deposit buzinees, and thereafter do a dis-
count dusiness withoutAloaing ita stztue as a private bamk
under the law., Of oourse such benk c¢ould 2130 meks ordinary
loans upon interest as cuntradistinguished froz disccunting
eonmereial paper for this is not etrictly gpeaking a bank func-
tion, but the s2ame ig of couse universslly exercissé by denks
&8s an incident to th2 stristl; banking fuveticn of eccepting
deposits. Accapiing dercsitz by & bauk withedt the {ncidantal
power o lend the money would be of 1ittle or no walas, for

the relstion ¢f depositor and hankur As that af areditor anﬂ

dsbtor, not of bailor and Bailpa.®

?nrther. 1t 19 osy 031410n taat such 2 privase bank
iz this 5tete may pot bz moved fream 1ta domiaile t¢c another
locaticn. Arxrticle 2 of Chapter Ii of the Banking Cods respscts

" privete bdaaks coming within the sxamption {4} "so long as the
onners of such Dank, thsir succsssors or assigas,: shall .con- . .

tinucasnly conduot e banking business in the eity or town shere.
such private bank was doalcileld on the effectlve date of this
act,™ dut ne lonaer.

Yours very truly

Gerald . ¥ann
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